STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JAMES L. BROWN,
Petitioner,

VS. Case No. 01-1331F

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,

BUI LDI NG CODE ADM NI STRATORS

AND | NSPECTORS,

Respondent .

N N N N N N N N N N N N N

FI NAL ORDER OF DI SM SSAL

Pursuant to notice, a telephone conference hearing was
conducted on May 21, 2001. AlIl parties participated by
t el ephone and presented argunent to J. D. Parrish, a
desi gnat ed Admi nistrative Law Judge of the Division of
Adm ni strative Heari ngs.

APPEARANCES

For Petitioner: M chael A. Rodriguez, Esquire
Grazi & G anino
217 East Ocean Boul evard
Post Office Drawer 2486
Stuart, Florida 34995-2486

For Respondent: Robert A. Crabill, Esquire
Depart nent of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32388-2202



STATEMENT OF THE | SSUE

Whet her the Division of Admi nistrative Hearings has
jurisdiction to enter an award of costs and attorney's fees
pursuant to Subsection 468.619(7), Florida Statutes, as set
forth in the Petitioner's notion to award sane.

PRELI M NARY STATEMENT

On April 10, 2001, the Petitioner, James L. Brown, filed
a Motion to Award Costs and Attorney's Fees with the Division
of Adm nistrative Hearings (DOAH). An Initial Order was
entered and the matter was assigned to an Adm nistrative Law
Judge. On April 30, 2001, the Respondent, Departnment of
Busi ness and Professional Regul ation, Building Code
Adm ni strators and I nspectors (Departnent), filed a Response
to Initial Order that chall enged the statutory basis for the
claim and disputed the jurisdiction of DOAH to determ ne the
claim As the issue of DOAH s jurisdiction in the matter is
central to whether an evidentiary hearing is required, the
cause was scheduled for a tel ephone conference call to allow
the parties to address that issue.

At the noticed time, both parties were afforded an
opportunity to present argument. This order is entered to
menorialize the conclusions of |aw reached in this cause. The
findi ngs of fact upon which all conclusions are reached are

not di sputed.



FI NDI NGS OF FACT

1. The Petitioner was the subject of an admi nistrative
action wherein the Departnent sought to discipline the
Petitioner for alleged violations of Chapter 468, Florida
Statutes. The Administrative Conplaint in the underlying
adm nistrative action was filed on Novenber 2, 1998.
Procedurally, the probable cause panel would have net to
approve the proposed conplaint prior to that date. Since the
claimwas disputed by the Petitioner, the disciplinary case
was forwarded to DOAH for formal proceedings on Decenber 23,
1998.

2. That disciplinary proceeding, DOAH Case No. 98-5629,
was concluded with the entry of a Final Order that adopted the
Recomended Order and di sm ssed the Adm nistrative Conpl aint.
Thus no disciplinary penalty was inposed agai nst the
Petitioner.

3. The Petitioner's Mdtion to Award Costs and Attorney's
Fees predicated the claimon Section 468.619(7), Florida
Statutes. The claimrepresented that the underlying
adm ni strative action "resulted in a judgnent for the
enforcement official."

4. The sole basis for the Petitioner's claimin this
case is Section 468.619(7), Florida Statutes. Such statute

took effect on July 1, 2000.



5. The formal hearing in the underlying adm nistrative
case was conducted on August 8, 2000. The Recomended Order
was entered on October 23, 2000.

6. The Final Order was entered by the Building Code
Adm ni strators and | nspectors Board on Decenber 27, 2000.

7. The Petitioner maintains that this case nust be
di stinguished fromits conpani on case, DOAH Case No. 99-4892,
because in this instance the underlying adm nistrative case
was placed in abeyance to allow a Stipul ated Settl ement
Agreement to be presented to the Building Code Adm nistrators
and | nspectors Board (Board). Only when the Board rejected
the agreenent did the matter eventually proceed to an
evidentiary hearing. Presumably, had the matter been am cably
resol ved, the Petitioner would not have incurred the costs and
fees now cl ai ned.

CONCLUSI ONS OF LAW

8. Section 468.619(7), Florida Statutes, provides:

(7) If any action taken against the
enf orcenent official by the departnment or
the board is found to be without nmerit by a
court of conpetent jurisdiction, or if
judgnent in such an action is awarded to
the enforcenment official, the departnent or
t he board, or the assignee of the
departnment or board, shall reinburse the
enf orcenent official or his or her
enpl oyer, as appropriate, for reasonable
| egal costs and reasonable attorney's fees
incurred. The ampunt awarded shall not
exceed the limt provided in s. 120.595.
(Enphasi s added.)




9. The Respondent's opposition to the Petitioner's
request for attorneys fees and costs is well founded. Section
468.619(7), Florida Statutes, only applies if the action taken
by the departnent or board is found to be without nerit by a
court. The Division of Adm nistrative Hearings is not a
court. It mnmust be presuned that the |legislature in enacting
the section contenplated the difference between the courts (an
i nstrunent of the judicial branch) and DOAH (a quasi -judici al
di vision of the executive branch). |Indeed, courts enter
judgnments (as indicated in the cited section), and DOAH enters
recommended or final orders (depending on the nature of its
jurisdiction). The Division of Adm nistrative Hearings does
not enter judgnents as that termis used by the judicial
branch. Accordingly, the Division of Adm nistrative Hearings
does not have jurisdiction over the subject matter of these
pr oceedi ngs.

10. Secondly, statutes are not retroactively applied
unl ess the legislature contenplates such applicability and
makes provision for same in the | anguage of the statute. In
this instance, it has not. Since all acts that initiated and
pl aced the underlying disciplinary case at issue occurred
prior to the effective date of the statute, it cannot be
concluded the statute should be retroactively enforced.

Accordingly, the statute is inapplicable to this cause.



11. The Petitioner argues that if the statute is not
applied as clainmed, it is rendered neaningless. Since courts
shoul d avoid readings of a statute that render it meaningl ess,
Petitioner argues the | egislature must have envisioned the
process whereby the proposed award sought by this successful
i censee woul d be approved. To support this conclusion, the

Petitioner cites Golf Channel v. Jenkins, 752 So. 2d 561 (Fla.

2000). Such argunent is rejected.

12. In rejecting Petitioner's argunment, the unanbi guous
| anguage of the statute nust be reviewed. The |egislature did
not state that the Department's failure to nmeet its burden of
proof in an adm nistrative action would automatically result
in fees and costs for the successful |icensee. To the
contrary, an award is appropriate only where the action is
found to be without nerit by a court. Had a recomended order
found the adm nistrative action to be without nerit, had the
Board rejected such conclusion, and had the |icensee appeal ed
the matter to a court that entered a judgnent concurring with
t he recommended order's finding, then, in that circunstance,
the successful |icensee may be awarded fees and costs. In
this case a court has not entered judgment making any finding
as to the nmerit of the underlying adm nistrative conpl aint.
Therefore, under the plain unanbi guous | anguage of the

statute, an award of fees and costs may not be entered. Nor



has it been deterni ned that the Respondent's case was wi t hout
merit merely because it failed to neet its burden of proof.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is ORDERED that the Mdtion to Award Costs and
Attorney's Fees is denied and this case is hereby dism ssed,
as the Division of Adm nistrative Hearings does not have
jurisdiction over the subject matter of this request.

DONE AND ORDERED this 24th day of My, 2001, in

Tal | ahassee, Leon County, Florida.

J. D. PARRI SH

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 24th day of May, 2001.

COPI ES FURNI SHED

M chael A. Rodriguez, Esquire
G azi & G anino

217 East Ocean Boul evard

Post Office Drawer 2486
Stuart, Florida 34995-2486



Robert A. Crabill, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32388-2202

Ant hony B. Spivey, Executive Director
Bui | di ng Code Admi nistrators and I nspectors
Depart nent of Busi ness and

Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Hardy L. Roberts, IIl, General Counse
Depart nent of Business and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is
entitled to judicial review pursuant to Section 120. 68,
Florida Statutes. Review proceedings are governed by the

Fl orida Rules of Appellate Procedure. Such proceedings are
commenced by filing one copy of a Notice of Appeal with the
agency clerk of the Division of Adm nistrative Hearings and a
second copy, acconpanied by filing fees prescribed by |aw,
with the District Court of Appeal, First District, or with the
District Court of Appeal in the appellate district where the
party resides. The Notice of Appeal nust be filed within 30
days of rendition of the order to be reviewed.



